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MEMORIAL

F O R

Gilbert Campbell, eldeft fon now in life of the de-
ceafed Sir Fames Campbell of Auchinbreck, and Mrs
Sufanna Campbell his {fecond wife, tor behoof of
himfelf, and of #illiam, Elifabeth, Mary, and
Anne Campbells, the younger children of the faid
marriage, defenders;

AGAINST

Mary-Philippa-Fean- Agnes Campbell, daughter of
the decealed James Campbell, eldeft fon ot the faid

marriage, purfuer, and Fean /7 oodrow, her mo-
ther.-

Campbell, danghter of the faid deceafed Fames Campbell
and Fean Woodrow, againlt Folhn Campbell of Calder, for

the {um of L. 2000, vefted, by tripartite articles of agree-Dec.zo.1717:
ment, betwixt him, and the faid Sir Fames Campbeil, and his fe-
cond wife, the younger children of the faid marriage com-
peared, and infifted they had a preferable night to the faid fum:
And the Lord Ordinary, after pronouncing an interlocutor
their favour, did, vpon advifing a 1eprefentation, take the caufe
to report ; but when it came, in courfe of the roll, to be re-
ported, it occurred to the court, that the faid Mary-Philippa
Campbel/ was not only an alien, as having been born in Spauz,
A when

: IN the procefs a. the inftance of Mary Philippa-Fean-Agnes
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( 2 )

when her father was engaged in the "military fervice of that
crown, during the late war with Greaz Britain, but that the is
alfo an alien enemy in the fenfe of the law, as fhe is ftill refiden:
in the dominions of Spaiz during the prefent war, and as fuch
cannot maintain any action in this country.

This queftion being remitted to the Lord Ordinary, the por-
fuers counfel, n place of making any anfwer to the objection
made to her title, were pleafed to make compearance for Fean
Woodrow, her mother, and infifted upon a teftament faid to
have been executed by Fames Campbell, her deceafed hufband,

in her favour, in 1744, which fhe contended was a fufficient
title to cany on the achion.

It was anfwered, for the faid Gilberr Campbell, and the young-
er children, 120, That by the copy of the teftament produced,
it appeared to be void and null, as neither being figned by the
defunét, nor attefted by witneffes. And f 1t were fuppofed
10 be true, it bears ftrong indicia of the defuné’s weaknefs and
incapacity at the time. 240, The will appoints Mary-Philippa,
his daovghter, his only and vniverfal heir, that fhe may have
and poflefs his effe@®s.  So the mother appears only to be 2 name
for behoof of the daughter s and if the daughrter 1s incapable of
fuing any action in this country, the interpofition of the name
of another for her behoof cannot avail her.

The Lord Ordinary having {tated this preliminary quettion to
your Lordfhips, Mrs Campbell infifted, That the teftament was
executed agreeably to the form obferved 1n Spain, the country
where the defunct refided at the time. But inftead of bringing any
cvidence of the law of Spain, fhe contended, that every deed
that js figned in a foreign country ought to be prefumed to have
been executed agreeably to the law of that country.

This queftion appeared to your Lordihips to be atrended with
difficulty; and it was remitted to the Lord Ordinary, to hear
patties. His Lordfhip is now to ftate it to the comr, and has
appointed memorials to be given in.  What follows is humbly
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offered in behalf of Gilbert Campbel! and the other younger
children. :

And, in the firft place, it is to be obferved, that the deed
here infitted on would appear, by the copy produced, 1o have
been executed in a very fingular foim, and fuch as the memo-
rialifls believe no inftance has hitherto occurred before this
court. 1t 1s mot figned by the party, nor do the witnefles at-
teft, that they heard him give any command to any other to
fign for him : but only one of the witneffes takes upon him to
fign for him; and this is faid to be done before the notary.
The tefting claufe is as follows: *¢ And the difponent, whom I
« knew, and faw, did not fign it, by reafon of the weight of
« his difeafe; bur, at his requeft, one of the wunefles figned
« i, They were, Don Cafper Zerecedo, a clergyman, Dr Mar-
¢ tin de Vatehin, Don Domingo Benzer, all mhabitants of this
« village; Dr Mastin de Vitchen, witne(s for Fames Campbell.
¢« Befoie me, Lucas Pafior notary-public.” Here 1s neither the
fubfcription of the party, nor the fubfcription of any rwo wit-
neffes concurring with the notary to atteft his confent to the
deed. Only one witnefs takes on him to fign in place of the
teftator, and the whole is faid to be figned by the norary.

odo, The defuné appears to have been in a very low condi-
tion'at the time: and indeed it would appear that he did not
think himfelf fic for making a fertlement; for the deed bears
the following claufe: “ And as death is 2 natoral occurrence,
«“ and that when I am called, I with to make the neceflary
 prevention of a teftament, the weight of my difeafe not per-
“ mittng me now to difpone, T have communicated to m
« wife Mrs Fean Campbell what fhe is 1o do; and to enable her
« to do fo, I do grant her hereby the moft full and extenfive
power I can make, Thar, immediately after my deceafe, fhe
may make out and difpofe my laft will according to whar I
have communicated to hei 3 referving with myfelf, as I do
referve, ordering my buuial, naming an executor, and ap-

‘“ pomting
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« pointing an heir ; and I defire I may be buried in the parifh-
¢ chwch of St Domingo,” &c.

This deed does not appear to be altogether confiftent with
itfelf. He declares, that the weight of his difeafe does not per-
mit him to difpone, and impowers his wife, after his death, 1o
make out and difpote, his laft will ; and yer, immediately after,
he names an executor and an heir to poflefs his effects.  If this
be truly the defuné’s will, 1t would appear that the weight of
his difeafe has been fo great, as not to leave him 2 fufficient
degree of attention to diret the framing of 1t in a confiftent
manner. At any rate, it appears that he muft have been in
extrems at the date of this deed ; and the purfuer admits that
he died in two days after ; and therefore it would have been
neceffary that 1t thould bave been attefted by better evidence
than that of a fingle witnefs, who took upon him to fign his
name in his place. If this were allowed to be fufficient to prove
the authenticity of a deed, it would open a door to practices
very dangetous in the cafe of dying perfons.  In fuch cafes, the
lJaw of reafon, without any pofinive {tarute or conftitution,
feems to require, that the defun@’s condition, as well as his
confent, fhould be attefted by 2 reafonable number of witnefles,
befide the notary who is foppofed to frame the deed. What
that number fhould be, will depend upon the law or cuftom of
every particular country. But the memoriahfts do not know,
that the law of any country allows one witnefs to be fufficient in
a deed of this kind ; and yet here there is only one witnefs who
{ubfcribes along with the notary.

3tio, The principal teftament is not produced, nor any at-
teftation or tranferipe of it by Lucas Paflor the notary, but only
a certificate, as follows: ¢ Fuan Migcul De Lozano et Marquiz,
¢ notary public of the village of Bornos, and who alone difpatch
s« that branch, do cerufy, that the above copy agrees with the
« original that remains among the originals in my regifter, to
¢¢ which I refer.” Signed at Bornos, 14th Fune 1758.

And another certificate is fubjoined, of the fame date, by Fo-
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Jeph Romero and Audrew De Soto-Boreta, who call themfelves apo-
Jiolic nozaries, as follows: ‘¢ 'We the under-wiitten apoftolic no-
< taries, inhabitants of this village of Bornos, hereunto fubfcri-
« bing, do certify, that Fuan Migcul De Lozano et Marguiz, by
«« whom the foregoing copy of a power to teftate is authenti-
« cated and figned, is a notary-public of the council of this wil-
« Jage, and who alone difpatches that branch, and as fach en-
« ure faith and credit is given to his atteftations, in judgment,
¢« and elfewhere.”

Thefe are the only certificates produced in fupport of this
deed. For though the purfuers were pleafed to referto a certificate
figned by Benjamin Keene, his late Majefty’s plenipotentiary at
the court of Madrid; yet it does not appear to affe& the pre-
fent queftion. It 1s not fubjoined to the certified copy of the
teftament above recited, which was taken out in Fure 1758.
It is figned by Mr Keene, at Madrid, on the 26th Seprember 17 50,
and fubjoined to a power of attorney granted by Mrs Campbell,
and fome other papers in the Spans/h language, which the pur-
{uers have not thought fit to tranflate, as being of no import-
ance to the prefent queftion. And indeed it 1s not to be
fuppofed, that Mr Keene, refiding at Madrid m 1750, could
give any arteftation with refpect to a teftament, figned 1n an ob-
feure diftant village of Bornos, in Fuly 1744, when Sgain was
at war with Brzzam, which made it impoflible for him to know
any thing that paffed 1n that country.

The queftion therefore depends entirely upon the copy of
the teftament produced, with the atteftation of the notary of
14th Fune 1758. And the point now fubmitted ro your Lord-
fhips confideration, is, Whether that copy is per fe probative,
and fufficient to found an acon 1n this country? or, If it is
incumbent on Mrs Camplbell to prove, that it contams the fo-
lemnities required by the law of the kingdom of Spaiz, in which
the defun¢t is {aid to have refided at the nime?

It would appear at fuft view, that this quc[’tlon could be of
no difficult folution. The laws of this and every othel coun-
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try requite certain folemnities to be adhibited to writs, and
forbid their judges to fuftain any writing in which thefe folem-
nities are wanting. The deed now produced, were it a prin-
cipal, (asit isonly 2 copy), behoved to be found voud and null
by our law, as it has nomne of the folemnities required.  The
only ground upon which 1t can be {uftained, is, that it was ex-
ecuted in a foieign country 3 and the expediency of commerce,
and the correfpondence among nations, requires, that wits
{hould be fuftamed which are executed according to the law
of the country where the paruies refide, as they may be depri-
ved of the affitance of perfons kilful 10 the laws of their own
country. It is upon this ground only that an exceprion has been
introduced from the general 1ule by the comiras of modetn na-
tions. And from the common principles of all judicial proceed-
ings, it feems obvious, that the party who pleads the privilege
of the exception, ought 10 fauisfy the court to which he applies,
that his cafe falls under 1t He ought to inftroct, that the deed
which is pull by the law where he fues, 1s vahd and formal by
the law of the place where 1t was exccuted. If he does not
fhow this, he cannot afk 3 deciee upon a deed which appears
to the court to be void by the law of their own country, and 1s
not proved to be valid by that of any other.

It is no fufficient giound to pi efume the formality or regular
execution of a deed, that it appears 10 have the fubferiprion of
a party adhibited, or the atreftation of a notary. It is noto-
rious in all countries, how many deeds fo attelted appear every
day, that are void and null ; and we have no reafon to pre-
fume, that notaries other countries either know their duty
berter, or perform 1t with more accuracy, than thofe who live
in our own.

And ftill lefs can fach prefumption be pleaded, where 2 deed
appears to be deftitute of the folemmities which may reafonably
be fuppofed to be required by the law of every country, to fa-
uisfy judges of the authenticity of 1. \Where a party is not
capable to adhibit his own fubfeription, 1t will not eafily be
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pefumed, that the law of any country would be fo negligent
of the fecurity of the fubjects, as to make the validity to depend
on the fubfcription of a fingle witnefs attefted by a notary,
which is all that occurs 1o this cafe, even althoungh the principal
were produced in place of the copy. When fuch extraordinary
deed appears, it ought to be fupported by an inconteltable
roof of the /ex Joci, to overbalance the prefumption that na-
turally lies againft the vahdity of fuch defe&tive writing.
And indeed, n all cafes, this is the rule that has been laid
down n the law-books, and confirmed by the decifions of the
court, That foreign laws and cultoms, when they are founded
on, are confidered as matteis of fact, and ro be proved by the
party who makes the allegation. Many decifions have been
given to this purpofe above 100 years ago. Lord Duiie ob-
ferves one 1n the cafe of a ftranger of Middleburgh, againft the
executors of one Smith ; where the ftranger purfued for pay-
ment of a fum contained in the deceafed Smit/’s bond, granted
in Flander s, without witnefies nfert:  The Lords fuftained Dec. 6 1626,
“ the bond, albeit 1t was alledged that it wanted witneffes, eranger of
Tiddleburg
“ and fo was null; becaufe the purfuer offered to prove, that 11 contraSmuh's
was the cuftom of the country that fuch bonds, albeit want-executors.
ing witnefles, yet was effetual againft the fubfcribers there-
of ; which the Lords admitzed to piobation; but found, that
that cuftom fhould not be proven by the declzration of wit-
nefles, but by a teftimonial of the judges of the country.”
Agamn, one Haiper, as aflignee by a Frenchman, purfued 74:}‘:;3:_-;;';06!1{::
fery, upon a Fiench bond executed in Rouen : and Faffery ha-jagery.
ving objefted the nulbity, that it wanted witneffes, and did
not defign the wiiter, the purfuer replied upon the cuftom of
Normiandy ; and the Loids ¢ found the 7¢p/y upon the caffon of
“ Normandy relevant 3 which being pioven, fultains the bond.”
And upon the fame punciples, when an exception of pay-Nov.161625,

Galbraith
ment was made to an [17/» bond, and the payment offered to pna Cu.
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be proven, by wimnefles, being made wm Licland ; ¢¢ the Lordsmngham.
“ found this escepuion piobable after th2t manner by witnel-
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¢ fes, to be relevant 3 the defender always proving therewith,
¢ that, by the Jaws of I cland, payment of {ums contained in
<« Tuch bonds may be proven by witnefles, and that probation
« by wirneffes is received and allowed by the Irifb laws.”
The fame author mentions a fourth cafe, where the purfuer
July 27.1633,pleaded a reply upon the coftom of England; and obferves,
?”ﬁ,":,c"“'that « this 7¢ply was [uflained upon the cuflom of the laws of
raWorl: &« England, and admirted to the purfucr’s probation.”
Joly 5 1673, 'The fame rale was followed by this court 1n the decifions ob-
::q:{::‘;‘n‘:fasal'f’erved by Lord Stasr. In 2 procefs at the inftance of the
Lord Salton. Mafler of Salron agamn(t the Lord Salton, upon a bond granted
by his predeceffor to a Frenchman n Rbeims, which the Mafter
had acquired, it was objected, That the bond was null. It was
anfwered, That the bond was valid according to the cuftom of
Rbeims in France, where 1t was made: ¢ For trying of which
< coftom, commuflion was granted to the prefidial of Rbeims;
<« who returned their report, That, by their caftom, and the
¢« common cuftom of France, fuch bonds were valid, though
«¢ there were no witnefles nfert, if by witnefles, or by compa-
¢ rifon of writ, the hand-writ of the party were proven.”
Jan.16.1676, And in another cafe, where a purfuer pleaded an 2llegation
Cuvingham .to fupport hus claim on an Engly/h bond, upon a conftruction
received in the law of England, «the Lords found the alledgeance
«¢ relevant ; and for provmg theieof, granted commiffion 1o the
<¢ judges of the common pleas, 1O declare what was their law in
<t the cafe.”
Stsir, Tb. 1. This rule is accordingly laid down by Lord Stair, in his In-
o §16. fiirunions; where, after mentioning feveral inftances of the re-
i gard fhown by this court tothe laws of other countnes, he fub-
joins this Jimitation : ¢ But the law of England, and other fo-
¢ reign nations, beng matter of fac with us, the fame was
«« found probable by the declaration of the judges there;” and
refers to the decifion laft mentioned.
Book 1. tit.1. And the learned author of the late Inflitute of the law, af-
§77. P 3% ter obferving, Thar, for expediency, deeds granted abroad,
conform
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conform to the law of the place, are fuftained, adds, ¢ How-
<« ever, 1n fuch cafe, the perfon that fues on fuch obligation or
<« reflament, muft prove, that it was execured actording to the
¢ Jaw of the place where it was figned, if the other party con-
«t trovert it: for the law of foreign countries is matter of fact
“ to us.”

The purfuer did not refer to any evidence for proving that

the teftament in queftion was executed according to the forms
of the law of Spa:in, nor to any precedent in this.court, n
which 1t had been found that foreign deeds ought ro be fuftain-
ed, without proving that they had been executed conform to
the lex Joct ; bur reference was made to cerrain authorities, from
which it was inferred, that the prefumption lies for the fubfift-
ence of the deed, as executed agreeably to the Jex loci, unlefs
the contrary 1s proved. ‘The authorities refeired to were,
Voer, tit. De flatut. § 13.; tit. De probaz. et prefump. § 15. ;
niz. De fide nfirument. § 3. and 8. ; Simon Van Lecuwen cen-
Jura forenf part. 2. lib. 1. cap. 29. § 11.; — Berlichius Con-
cuf. pract. part. 1. conclyf. 44. N° 31. 34. and 35.; Meno-
chius De prefumprionibus, lib. 2. prefump. 2. N° 7. ; and pre-
Sump. 78. N° 10. and 14. _

The firft cirarion from Foez, proves only a point that is notVoet, ad £
difputed in this cafe, viz. that deeds executed in foreign coun-ﬁz;n"f" 4
tries are ex comitaze {ultained, if the folemnities of that countr S
are obferved ; and the fame 1s alfo the purport of the f /2 ciza-
zion referred to from Menochius.  Burt 1t is a quite different que-Menochius,
ftion, What evidence is requifite to prove, that foreign deeds aie]?>: 2 pral 2.
execured according tothe law of the country where they bear date: 7

Voez, \n 1it. De probat. et prefumpr. {ays, ¢¢ Negotium unum-Voet, ad ff.

: A . 3 lib. 22. ut. 2.
¢ quodque, quod geftum eft rite atque ordine, folennitatibus, | *% - 2

“ tum externis adhibitis, geftum effe.” This is a general rule,
That every thing is to be prefumed that is implied in a deed ;
but has no reference to foreign deeds ; as appears from the laws
referred to for proof of it, § 1. Inflir. De inunl. flipular.
¢ Si fcriptum in inftrumento fuerit, promififfe ahiquem, perinde

¢ habetur
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¢ habetur atque fi interrogatione precedente refponfum fit.”
§ 4 Inflit. De fidejufforibus, b 30. ff- De wverbor. obligat.
v« Sciendum eft generaliter, quod i quis fe feripferic fidejuffiffe
¢¢ videri omnia folenniter a&a.”

In the title De fide inftrumentorum, § 3. after obferving, that
in all deeds the folemnities onght to be adhibited, which are
required by the law of the place where the deed is executed, he
adds, *¢ Quales etiam dubio przfumi adhibitas, donec con-
«¢ trarium probetur,” dift, zit. precedent. De probat. N° 15.
This 1s the fame general rule, That every thing 1s prefumed,
which 1s implied in the nature of the deed. But he is not {peak-
ing here of deeds brought from diftant countries. Thefe are
referred to in N° 8. of the fame title, as follows.

Veet, De id  ¢¢ Demique, fi inftrumentum publicum ex longinqua prodoca-

inftrament.  ¢¢ gur reglone, non adeo indubitatam fidem judici faciar; unde

mom. 8« rurius effe monent pragmatici, i is, qui talt inftramento uti
« yult, jungat ei fcriprum, 2c figillo publico munitum  tefti-
¢« monium magiftratnum loci ubi factum, quo fignificatur in-
« {trumentum falis argomenti, fev talia conuinens, a perfona
« ejus loci, publica fen legali, confcriprum effe.” Mer "iue
De pi1efumption. hb, 2. pref. 78. N° 10. ez 14.3 Bor ~..
Concluf. pradt. part. X. conclufs 44. N° 34. 35. ; Leewwen .afe
for. part. 2. Lib. 1. cap. 29. N° 11.

This precaution, That what is brought from a diftan: country
ought to be confirmed by the’ teftimonial of a magifirare, atteft-
ed by a public feal, is, in the {fame manner, laid down by Van
Lecuwen and Berlichius, in the paffages referred to by the pur-
fuer.

Leeuwen, Van Lecuwen, atter quoting Berlichizns, fays, ¢ Ubi tamen

part 2 hb. 1.ce pro cautela addit, tutius efle, ut is qui inftrumento ex lon-

cap. 29 num, . ‘ . T . . .

L s ginquis regionibus uti velit, in rei fidem, teftimoniale fcrip-
¢« rum fecam adferar, publico aliquo figillo mumtam, per quod
¢ reftificerur eum qui inftrimentam illud, ralem rem compre-
¢ hendens, fcrpfir, publicum notarium atque Jegalem efle.”

And,
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And, in the fame paragraph, {peaking of the cuftom ~of

Guelderland, and other neighbouring countries, he obferves,
That they give no credit to notorial inftruments, unlefs they
are fupported by the atteftation of a magftrate: . Qui nec |
¢ propterea notarialibus inftrumenus noftris aliquid deferunt,
¢ mifi et 1lla 2 magiftratu loci legali, ut loquuntur, atteftarione,
¢ fint recognita, qua profitentur eundem notarium efle hominem
« bonz fidei, notarlum publicum, cujus, in omnibus coram fe

« folenniter confettis, publica fides fit.”

The purfuer referred to Berlichsus, a Saxon author, in his :
Conelufiones pradticabiles, concluf 44. N° 3r. *¢ Publicom veroBerichus,
« inftramentum recognitione opus non habet ; quoniam illud onclof. 44.
«« per fe plenam fidem faciar, fanfque probet.” Here it is plain, 31.
the avthor fpeaks of deeds executed in the country where they
are tried ; for he proceeds ta treat of foreign deeds, N° 34. and
35.; and yet even as to thefe he obferves, That lawyers are of

-

: different opinions, and that the practice in Saxony is different from
1 the rule here laid down: ¢ Quamvis Foban. Ferrar. Montan.
i ¢ in [uo proceflu, part. 1.-lib. 2. cap. 5. contrarium veller; cu-
L ¢ jus+"spio etiam 1n his terris abfervatur, ubi nullom inftrumen-

« ufirietam publicum, abfque recognitione probat.”
But with refpect to foreign deeds, the rules laid down by this

A author are as follows: ¢¢ Externo autem inftrumento, quod ex Num. 34.
“ longinqua regione, puta Itaha, Hifpania, Galla, Anghs,

y ¢ Dania, et alus peregrinss locis, affertor, et cujus neque nota-

P « rius, neque figillum commode agnofci vel probari proterit,

i « etfi qudam tunc fidem adhibent, fi producens fit bonz et in-

r- ¢ tegrz fame, et juret inftrumentum effe verum, atque 2 pub-
“ lica perfona confeGtum.”

N « Tutus tamen erit, ut is qui inftrumento ex longinquis re- Num. 35.

n- « gionibus uti velit, etiam, 1n rei fidem, teftrmoniale fcriptum

P- ¢ fecum afferat, publico aliquo figillo munitum, per quod refti-

od “ ficetur, eum qui inftrumentom 1illud, talem rem comprehen-

re- ““ dens, fcripfir, publicum notarium atque legalem efle,” &ec.

| The /aft authorsry referred to on the other fide was from

ad, C2 Menochins
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Menochius De prefumptionsbus, prefumpt. 78. N° 10. and 14. Tn
the beginning of the title, he lays down the general prefomption,
Quod nemo prefumstur norarius, which he limits, in certain cafes,
to the above paragraphs 2bove referred to. ¢ Declaratur, ter-

¢ tio, non procedere, quando ex remota regione allatom fuit
«¢¢ snftrumentum, habens debitam formam publicam, nec aliquod vi-
s tium in €0 apparet, et nemo contradicit; nam et tunc prefu-
¢ mitur notarius qui illud confecit : et ideo illi inftrumento ad-
¢ hibetur fides.

¢ Declaratur, fexto, ut locum non habeat, quando in inftru-
¢ mento ex alio loco allato extant literz teftimomiales, quod is
<« qui recepit illud inftromentum eft publicus notarios: hoc fane
« cafu prefumiturita effe, et ci fides adhiberur.”

Thefe are all the authorneies that were referred to on the
other fide; and the memorialifts are in your Lordfhips judg-
ment, that they do not prove any thing contrary to thie ol
laid down in our own law-books and decifions, That whena

writing is produced from a foreign country, which is not fup- |

ported by any check fufficient to afcertain its authenticity, it

muft be incumbent on the ufer to prove, that the law of

the country authonfes writings to be figned in that form.
“The authorities relate chiefly to another queftion, What ew-
Jence is fufficient to prove, that foreign writs were truly figned
by notaries? and here they require the zeftimomal of a magifirate,
attefted by a public feal ; which is very different from the evi-
dence offered in this cafe, where Juan Migcull Lazanos being a
notary, is only attefted by other two perfons, who call them-
felves apoftolic notaries, inhabitants in the village of Bornos. But
there is no atteftation whatever, either by any mgiftrate, or
under a public feal, that thefe two perfons were vated in the
characters which they here affume to themfelves: and it is 2
certain rule, agreed on by lawyers, that the declaration of 2
notary cannot prove that he is invefted in that office.
».  Thus Mafzardus, after laying down the general prefumption,
That nemo p1 efiumitur notarius ; et sdeo ptrobandum effe, qualita-

1098 pum, 1. i
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sem notariatus, 1radunt ommnes; et producens infir umentum bujufmods
probarsonis onere gravatur 3 and after quoting many authors to
this purpofe, he adds, _

««' Amphatur hujufmodi conclufio procedere, etiam quod in-
« ftrumentum conficiens affererer, in nftrument {ubfcriptione,
<« (e potarium ; #z ¢go vero publ. imperiali, (ive pontificia autho-
< ritate, norarwus [cripfi, et publicavi, &x.: non enim credi-
« tyr aflertion notarn {oper ip/o norariaza,” And this he con-
firms by a number of teftimonies, unneceflary to be here recited.
And therefore, if the queftion were fingly with refpect to the
charadter of the notary by whom this teftament 1s faid to have
been executed, the evidence here produced would not be fuffi-
cient to fupport it, even in terms of the authorities appealed to
by the purfuers themfelves.

But here there is ftill a different queftion, which it 1s incum-
bent on the purfuers to prove, viz. That this extraordinary and
uncommon form of a deed, attefted only by a fingle witnefs,
who is faid to fubfcribe for the dying perfon, is fuch a deed as
is authorifed by the law of Spain. This is {urely a marzer of
faét, and a very improbable one too ; and it muft be incumbent,
on the maker of the allegarion to prove it. So it has been e-
ftablifhed by an uniform tract of decifions of this court ; and,
the authorities referred to, were they of equal weight, do not
prove the contrary. They fuppofe, that the deed produced is
an infirumentum babens debitam formam publicam. They do not
fuppofe fo abfurd a thing, as that a deed which bears no evi-
dence of the party’s fubfcripion, fhould be taken for granted to
be an authentic deed, merely becaufe 1t beats date in a foreign
country.

The me~ rialifts are forry that this paper fhould have been
drawn out to {o great a length, by ieciung many foreign au-
thoniuies which do not much affet the piefent queftion; but as
they were ieferred to on the other fide, we behoved to recite
them, that the full import of them might appear to the court:
and we fhall give you1 Lordfhips very hittle trouble on the other

point,

Nuam. z.
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point, for which it is believed there will be no occafion, wiz
That if Mrs Campbell could prove, that the teftament was ex-
ecuted according to the rules of the law of Spain, yet it could
not maintain an ad&tion in this country; becaufe it appears, ex

remio, that fhe is named executor 1o her hufband only for be-

oof of her davghter, who is, by the wiil, appointed to be her
father’s only and univel (al heir, and to have and poflefs his ef-
fects: and \rerefore, as the daughter 15 an alien enemy, and dif=
abled to recover any effefts 1n this counny, it feems to bea
plain confequence, that 1t can as littde be competent 1o her
mother to recover the fame for her behoof, when the truft ap-
peais ex facie of her zitle. Your Lordfhips would not fuftam
an action at the inftance of the truftee of an atrainted perfon;
and the memorialifts believe that an alien enemy is in no better
cafe. Butitis unneceffary to trouble the court with enlarging
upon this point, as the purfuers have neicher brought nor of-
fered any evidence to Prove, that this writung, which could
bear no faith by the law of this or any other country known to
the memorialifts, was executed according to the form eftablifh-
ed by the law of Spain : And until fuch proof is brought, it
cannot be fuftained as the ground of an action before this
court.

In refpect whereof; &c.
JAMES FERGUSON.




